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Abstract

Refugee situations do not last forever. Therefore, international
protection provided to refugees fleeing persecution ceases with restoration
of national protection through voluntary repatriation, local settlement, or
resettlement. However, repatriation not only needs to be voluntary, it must
be conducted orderly, in safety and with dignity. Among other things,
voluntary repatriation requires an overall general improvement in the
situation of the country of origin. Since the Afghan government is planning
to welcome refugees from all parts of the world, especially Pakistan, it is
essential to evaluate if the return fulfills the criterion laid down by the
international refugee law. This paper elaborates the criterion for conducting
voluntary repatriation and then argues through evidence of the prevalent
situation in Afghanistan that prerequisites for voluntary repatriation are not
met and therefore the government of Pakistan, Government of Afghanistan
and UNHCR need to work on eliminating the root causes of refuge in the first
place and then encourage repatriation. Only then, it will be a lasting and
sustainable solution to the problem of Afghan refugees. It also presents
recommendations to the government of Afghanistan and UNHCR on how to
proceed with repatriation.
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Introduction

Afghans commenced leaving their country in April 1978
consequent to the coup d’ état of the Marxist People’s Democratic
Party of Afghanistan (PDPA) against the Regime of Muhammad Daoud
who had seized power from his cousin, the King Muhammad Zahir
Shah in 1973 through a bloodless coup. The refugees’ flow escalated
when the Union of Soviet Socialist Republics (USSR) invaded the
country in 1979 as at the beginning of 1981 the number of refugees hit
the mark of 3.7 million refugees taking shelter in Pakistan and Iran.

By the beginning of 1990s, the number of refugees reached an
estimated 6.2 million Afghans living as refugees outside the borders of
their homeland.? Currently, United Nations High Commissioner for
Refugees (UNHCR) believes that there are almost 2.5 million
registered refugees from Afghanistan.3 It also expects that the
humanitarian situation in Afghanistan will remain complex.# Overall,
UNCHR reports indicate that more than 5.2 million Afghan refugees
have repatriated with UNHCR assistance since 2002. In 2017, UNHCR
facilitated the voluntary return of 58,817 refugees, while in 2018,
15,699 refugees have returned to Afghanistan.>

However, refugee situations do not last forever and refugees
need to return to their country of origin as a fundamental humanright.
Therefore, Afghans too have the right to return to their country. When
they should return, however, is for the refugees to decide based on
their assessment of the situation and their fear of being persecuted in
their place of origin.

2. Voluntary Repatriation as the Preferred Solution

International protection for refugees leaving a territory due to
persecution is not normally granted for unlimited period and it has to
cease with restoration of national protection, either, in the country of
origin (voluntary repatriation), integration in the host country or the
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country of first asylum (local settlement), or resettlement in a third
country (resettlement). There are, therefore, mainly three durable
solutions® to the refugee problems: voluntary repatriation, local
integration and resettlement.

From 1945 to 1985, the international community focused on
resettlement as the practical solution.” Subsequent to realizing the
need to diminish the causes of flight® and consequent to a change in
the political interest of the time, the emphasis shifted from
resettlement to voluntary repatriation as the strongly preferred
solution. Moreover, this shift was one of the principal objectives of the
International Refugee Organization established in the wake of World
War 119, which for different reasons, explained in the proceeding
paragraphs, did not consider voluntary repatriation as the favored
durable solution.

It was the period from 1985 to 1993, according to B.S. Chimni,
during which “voluntary repatriation came to be promoted as the
durable solution”, with assurance, however, of its voluntary
character.' The General Assembly called upon states to assist UNHCR
in its function to promote voluntary repatriation.” In 1991, Mrs. Sadako
Ogata, the High Commissioner for Refugees, highlighted in the 42"
session of the Executive Committee (Ex-Com)™ the poor conditions in
which refugees' were forced to live in different parts of the world. She
asserted that the right of refugees to return to their homeland is
recognized in the same way as the right to seek asylum abroad .
Furthermore, she vowed to pursue in 1992 every opportunity for
ensuring voluntary repatriation as the preferred solution to the
problem of refugees.’ The Ex-Com in the Conclusion 68 (XLIII) of 1992
reaffirmed that:'

Voluntary repatriation of refugees is the preferred
solution, where feasible, and endorses UNHCR’s efforts to
work actively to create, from the outset of a refugee
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problem, condition conducive to voluntary return in safety
and dignity. The success of this solution will depend on a
number of factors, including assurances of safety on
return, access arrangements and monitoring possibilities
for UNHCR, the adequacy of reception arrangements and
reintegration possibilities.

The discussion above underlines the fact that since the
beginning voluntary repatriation has not be deemed the preferred
solution. Consequent to the Cold War politics and modern history of
European religious and racial groups, it was assumed that the refugee
movements were in fact good and that refugees did not admire of
return to ‘home’. The perception was that refuge entitled the
oppressed to look for, and enjoy, a better life outside and allowed the
states to utilize the sentiments of the refugees in their campaigns
against the adversary."”

Most importantly, ‘the North’ was passing through
tremendous economic expansion, and, hence, it was in need of labor.
The Refugees, therefore, were used as a cheap labor force.™ In view
of the above, the emphasis in international instruments on refuge and
asylum had been mainly on ‘exile.” This attitude, according to Gervase
Coles, amounts to ‘exile’ bias and needed to be altered.” Similarly,
under the refugee regime of the United Nations Relief and
Rehabilitation Agency (UNRRA), the predecessor of International
Refugee Organization (IRO), no formal respect for the basic rights of
individuals was safeguarded, and so the displaced persons could have
been repatriated against their will. Although, UNRRA disapproved this
practice subsequently, it was at the commencement of the Cold War
and formation of IRO regime that individuals’ right to flee from
persecution®® and choose the place of asylum was recognized.”

Focusing on the 1951 Convention,* Article 34 of the same?3
refers to assimilation and naturalization of refugees with some other
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Articles containing the terms of "settlement" and '"resettlement"
conveying an implied status given to them of solutions and ignores
repatriation as such.>* Nonetheless, the desirability of addressing
durable and permanent solutions and the temporary nature of
refugees could be figured out of Article 1 (C) of the Convention, which
provides for cessation of refugee status on voluntary acquisition of a
new nationality, the voluntary reacquisition of the former nationality
and/or the voluntary retrieval of the protection® of the country of
origin.?®

Dealing with the language of 1951 Convention, James C.
Hathaway points out that the convention speculates two distinct
options for putting an end to refugee status: voluntary
reestablishment and repatriation consequent to a fundamental
change of circumstances.”” Referring to voluntary repatriation, he
emphasizes that “the routine use of this terminology is however
problematic”. He holds that “return” to the country of origin is not the
same as “repatriation”. For him, refugee status comes to an end by
operation of Article 1 (C) (4) of the 1951 Convention “if the voluntary
return amounts to reestablishment in the country of origin”.?® He
believes that this act of return and reestablishment however is not
appropriately referred to as repatriation, since there is no requirement
at law that the result of the return home be the restoration of a normal
relationship between the ‘former’ refugee and the government of the
country of origin. It appears that he values and focuses on restoration
of the bond between the returnee and the government of the country
of origin as against the mere fact of return to the country left earlier.>®

Similarly, the 1967 Protocol3° goes without making any mention
of the voluntary repatriation as a solution to the problem of refugees.
It was only the Statute of UNHCR that mentioned voluntary
repatriation amongst the durable solutions to the refugee problem.3'
Likewise, a proposal to incorporate an article asserting that "nothing
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in the declaration shall be interpreted to prejudice the right of
everyone to return to his country as stated in Article 13, paragraph 2 of
the Universal Declaration on Human Rights” was opposed and
rejected in 1966 when the UN General Assembly (UNGA) was adopting
the Declaration on Territorial Asylum. Surprisingly, even UNHCR did
not mention voluntary repatriation as the most preferable solution
and instead regarded external settlement as the normal solution.3?

A transformation is evident in the proceeding years as more
states objected to this ‘bias’ and called for promoting the idea of
prevention of the causes of displacement and encouraging voluntary
repatriation instead. This could be best elaborated by the assertion of
the Australian Government in 1981 that considering external
settlement as the favored durable solution could not be justified
neither on humanitarian nor political grounds.33 Subsequently, when
although ‘North’ did not require the labor force anymore nevertheless
refugees from the ‘South’ were arriving there, the need for altering
the exilic bias of the refugee regime and developing “a new approach
to the refugee problem... based on human rights” was highlighted and
emphasized.34

It was in this context that UNHCR declared the decade of 1990
as the decade of repatriation.3> It was settled then that exile to the
country of first asylum or a third country is nonetheless the same.
Therefore, the earlier response of the international community to the
events involving persecution in shape of external settlement seems
obscure and is rightly transformed to repatriation as the favored
solution. Notwithstanding the fact that the transformation in the
choice of durable solutions indicates a reform in the favorability of the
three durable solutions, they complement each other and when
combined together form an exclusive strategy for dealing with the
refugee problem.3®

44



Hatam (2018)

As of now, apart from Universal Declaration of Human Rights
1948 (Art. 13 (2)) which is a non-binding instrument, the right to return
is incorporated in various binding international human rights
instruments, including the International Covenant on Civil and Political
Rights (Art. 12 (4)), the International Covenant on the Elimination of all
Forms of Racial Discrimination (Art. 5 (d) (ii)) 37, the Convention on the
Rights of Child (Art. 10 (2))3® and other regional human rights
instrument and national legislation of various states.39

3. The Meaning of Voluntary Repatriation

Repatriation or return is the reverse condition of refuge. While
refugees are seen as uprooted and displaced, returnees are
considered to be re-rooted and placed back where they belong, i.e.
their country of origin.#° The principle remains that international
protection is awarded to refugees due to their inability or
unwillingness to avail the protection of the country of origin and is,
hence, temporary. Article 13 (2) of the Universal Declaration of Human
Rights (UDHR)# asserts: "Everyone has the right to leave any country,
including his own, and to return to his country".#> Accordingly,
everyone, including refugees, enjoys the fundamental right to leave his
homeland and to return to it whenever he wants.*3

Refugees and international community, according to UNHCR,
declare the voluntary repatriation the most desirable long-term
solution,** therefore, refugees seek asylum near the border of their
homeland to be able to return as quickly as possible and resume their
life contributing to rehabilitation of their homeland.#> Respecting this
fact, the statute of UNHCR identifies "assisting governmental and
private efforts to promote voluntary repatriation” among two of
UNCHR's principal activities.#® The states parties to the 1951
Convention, furthermore, are required by virtue of Article 35 to co-
operate with UNHCR in fulfilling its functions and are therefore bound
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to assist the High Commissioner in promoting Voluntary Repatriation
as a principal solution to the refugee problems.#” Further, as discussed
earlier, the international community, in recent years, has shifted its
emphasis from an exile-bias approach to voluntary repatriation as the
most preferred solution provided that it is conducted “with safety and
dignity"- the standard criterion for return.4

4. The Nature of Repatriation

Moving to the point of the nature of repatriation, it isimportant
to note that the word “voluntary” is usually annexed to the term
“repatriation” as the preferred solution. The reason is to draw
attention to the rule that every repatriation, in order to qualify as the
preferred solution, must be voluntary and not a consequence of use
coercive methods by the host state or others. Rationale is that only a
repatriation that is voluntary is most likely to be lasting and
sustainable#® and, hence, admirable.

As regards repatriation, an international level assumption is
that besides being voluntary, it must be assisted and monitored by
governments and international agencies in accordance with the terms
of the tripartite agreement concluded between UNHCR on one hand,
and the governments of the country of origin and the host country on
the other.>® Moreover, the fundamental requirements of voluntary
repatriation are enumerated in Conclusion 18 (XXXI)5' which, inter alia,
assert that refugees’ choice of repatriation must be their own. In other
words, the notion of voluntariness of refugees could be expressed
only through freely expressed wish of the refugees themselves. In
addition, they should be enabled and assisted to repatriate in ‘safety’
and ‘dignity’. Subsequent to elaboration of the substantial theoretical
framework for cooperation of states in promoting voluntary
repatriation, Conclusion 40 (XXXVI) of 19855 was adopted to
consolidate existing principles and practical experience into a single
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document. Both these conclusions read together signify that while
refugees have a right to return voluntarily to their country of origin, it
is essential that concentrated efforts be put in place to remove the
root causes of displacement.

For a successful and sustainable repatriation, voluntary
repatriation is supposed to be carried out under conditions of safety
and dignity, preferably to the refugee’s place of residence in the
country of origin. Hence, mere crossing of the border into the country
of origin will not suffice and is not advised. UNHCR as the principal
forum dealing with refugees, learnt from its experience of
involvement in large scale voluntary repatriation programs that
regardless of its size or character, certain fundamental prerequisites
are extremely essential for success of any voluntary repatriation
program. These prerequisites include dialogue between the major
parties and commitment on the part of all parties involved to fully
respect the voluntary character of the repatriation and the same must
be verified by international bodies.>3 In addition, an overall general
improvement in the situation of the country of origin should be
observed so that return in ‘safety’ and with ‘dignity’ becomes
possible.>* In addition, return must be orderly and in ‘safety’ and
‘dignity’, and finally, the basic terms and conditions of the return
should be the subject of a formal agreement elaborating the
responsibilities of the major concerned parties and an agreement
thereupon.>®

Meeting the condition of return must be orderly and in ‘safety’
and with ‘dignity’ depends, in practice, on many factors. These include
capacity of the country of asylum to process departures and of the
country of origin to absorb arrivals. Moreover, it encompasses
arrangements made to protect vulnerable groups, i.e. children,
women and elderly and measures adopted to ensure ‘safety’ and non-
discrimination during departure and subsequently. In addition, this
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condition will denote the possibilities for ensuring humane departure
and reception conditions, arrangement for access of UNHCR or other
humanitarian organizations and reintegration assistance.’® More
specifically, return in ‘safety’ means that refugees return in conditions
of legal ‘safety’ and physical as well as material security>” and
reconciliation.>® Here, aspects of legal ‘safety’ include, inter dlia, the
adoption and implementation of amnesty laws to ensure protection of
the returnees from discrimination or punishment merely because they
had fled their country of origin. Legislation to ensure a returnees’
citizenship status in addition to access to documentation related to
personal status and measures to ensure recovery of property or, in
case recovery is not possible, entitlement to sufficient compensation
are also components of this condition.>?

Physical security is not restricted to protection from armed
attacks and mine-free routes or at least demarcated settlement sites,
while material security signifies for instance access to land or a means
of livelihood, and income generation opportunities.®® Finally,
reconciliation implies promotion of equity between displaced persons
and local residents in addition to development of structures and
mechanism to promote confidence building and co-existence.®'

Now, return in ‘dignity’®? requires that refugees must not be
manhandled and ill-treated. They should be able to return
unconditionally and in case their return is spontaneous, they can do so
at their own pace. Moreover, it means that refugees are not arbitrarily
separated from other family members and they are treated with
respect and full acceptance by their national authorities, including full
restoration of their rights.®3 Since UNHCR and countries of asylum
venerate a durable solution to the problem of refuge, UNHCR
establishes, if necessary, a presence in the country of origin for a two-
fold purpose of assistance and protection until achieving a satisfactory
level of integration. Meanwhile, it provides integration assistance,
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puts efforts to ensure non-discrimination among the returnees and
fulfillment of other fundamental human rights. It could also serve as a
bridge of communication between the opposing parties in case a
country is still observing some internal polarization.®4

The country of asylum is bound by the fundamental principle of
non-refoulement® and is further obliged to treat refugees in
accordance with the internationally accepted standards as long as
they are on its territory. It should, further, allow and facilitate UNHCR
fulfill its leading role in promoting, facilitating and coordinating the
repatriation and to ascertain the voluntary nature of the return in the
exercise of its international protection functions, to supervise the well-
being of refugees. Similarly, it should ensure that adequate and
objective information on conditions in the country of origin is
communicated to refugees. Every host state is required to contribute
to the promotion of voluntary repatriation as a durable solution.®®

5. Types of Repatriation

Voluntary Repatriation could be broadly divided into two
categories®” of organized repatriation,®® which refers to return
through means organized by UNHCR and possibly linked with other
assistance and spontaneous repatriation, which is return by refugees'
own means.®® A voluntary repatriation promoted by UNHCR is usually
an organized repatriation. It takes place only after complete cessation
of the cause(s) of displacement, and subsequent to agreements
concluded among the countries of asylum and origin and UNHCR.
However, in case of spontaneous repatriation, there are no formal
agreements concluded and is often than not carried out even prior to
cessation of hostilities. Therefore, lack of registration procedures and
of organized international assistance are other traits of this form of
repatriation.”®
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It is important to highlight, however, that UNHCR’s
responsibility for refugee protection and assistance in voluntary
repatriation are relevant in both forms of repatriation.”” Because
voluntary repatriation is one of the functions of UNHCR by virtue of
UNGA Resolution 428 (V) of 14 December 1950 that adopted the
UNHCR Statute and called upon the governments to cooperate with
UNHCR in performance of its functions, which included “assisting the
High Commissioner in efforts to promote the voluntary repatriation of
refugees.”

6. Repatriation and Non-Refoulement

The prohibition of sending, expelling, returning or otherwise
transferring (refoulement) a refugee to a territory where he or she
would face persecution on account of his or her race, religion,
nationality, membership of a particular social group or political opinion
is incorporated in the 1951 Convention, its 1967 Protocol and is
enshrined in numerous universal’> and regional instruments.”3 Article
33 (1) of the 1951 Convention deals with “prohibition of expulsion or
return (“refoulement”)” and asserts that:

No Contracting State shall expel or return
(“refouler”) arefugee in any manner whatsoever to the
frontiers of territories where his life or freedom would
be threatened on account of his race, religion,
nationality, membership of a particular social group or
political opinion.

Non-refoulement, a fundamental humanitarian principle,’
constitutes the cornerstone of international refugee protection.
Refoulement, on the other hand, signifies the removal of a person to a
territory where he would be at risk of being persecuted, or of being
moved to another territory where he apprehends the risk of
persecution. Refoulement of refugees, or even asylum seekers,

50



Hatam (2018)

constitutes a violation of the principle of non-refoulement, and is
therefore a breach of refugee law and of the customary international
law.”5 Non-refoulement is recognized as a non-derogable principle,’®
emerging as a new norm of jus cogens that is applicable in all
circumstances irrespective of the nature of activities carried by the
person concerned or his immigration status. In addition, return and
expulsion remains prohibited not only to the country to which the
person faces immediate return but also to “any other country where
he runs arisk of being expelled or returned”.””

Inview of the above, it is noteworthy that the country of refuge
or asylum is legally barred from exerting pressure expressly or
impliedly or creating a situation?® which will force refugees want to
return to their country of origin. Goodwin Gill is very eloquent in
asserting that “the very existence of a program of involuntary return
should shift the burden of proof to the returning state when the facts
indicate the possibility of some harm befalling those returned for any
of the above reasons”. Moreover, a state may be held liable for a
breach of the duty of non-refoulement regardless of notions of fault,
either directly for the acts and omissions of its officials or indirectly
where it’s legal and administrative systems fail to provide a remedy or
guarantee which is required by an applicable international standard.”®

The discussion above reiterated that voluntariness is the
cornerstone of repatriation of refugees and they are the main actors
to signify their voluntariness and readiness for the same. As such, they
are the main decision-makers who must participate in designing nitty
gritty of repatriation and are required to assess their situation in exile
and the conditions in their country of origin and return to their country
only if they believe that it is safe and better than staying outside.?° A
state that forces return of refugees to a territory where persecution
exists, or it produces refugees, or has a consistent poor record of
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human rights, or is passing through a civil war or a situation of
disorder, is, prima facie, in violation of the principle of non-refoulement.
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